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TO ALL PARTIES AND THEIR COUNSEL OF RECORD: 

PLEASE TAKE NOTICE that on February 13, 2017, plaintiff United 

States of America (the “government”) will and does move for Summary 

Judgment.  The motion will be heard at 1:30 p.m. in Courtroom D on 

the 7th floor of the 1st Street Federal Courthouse, 350 West 1st 

Street, Los Angeles; California, before the Hon. Dale S. Fischer, 

United States District Judge. 

The government, by and through its undersigned counsel, 

respectfully moves this Court to grant summary judgment in its favor 

pursuant to Rule 56 of the Federal Rules of Civil Procedure on the 

ground that the undisputed facts establish as a matter of law that 

the Defendant currency constitutes proceeds of, or was otherwise 

involved in, one or more transactions conducted in violation of 18 

U.S.C. § 1960, and is therefore forfeitable pursuant to 18 U.S.C. § 

981(a)(1)(A) and (C).  This motion is based on the attached 

Memorandum of Points and Authorities, the Verified Amended Complaint 

on file in this case, the Proposed Statement of Uncontroverted Facts 

and Conclusions of Law lodged concurrently herewith, and upon such 

other and further arguments, documents and grounds as the Court may 

wish to consider at the hearing on this motion. 

The government previously moved for summary judgment on October 

17, 2016.  Dkt. 24.  Scotese opposed the motion.  Dkt. 25.  After the 

government filed a reply (Dkt. 29), Scotese filed an unauthroized 

sur-reply.  Dkt. 30.  Pursuant to a stipulation approved by the 

Court, the government filed a response to the sur-reply.  Dkt. 34.  

On November 29, 2016, this Court denied the government’s motion for 

summary judgment “without prejudice to a renewed motion and new 
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briefing” so that Scotese would have a “fair opportunity to respond 

to the arguments only raised in the government’s most recent brief.”  

Dkt. 36.  Accordingly, the arguments raised in the government’s 

response to Scotese’s sur-reply (the government’s “most recent 

brief”) are now included in the accompanying Memorandum of Points and 

Authorities. 

Because claimant Scotese is not represented by counsel the pre-

motion meeting requirement of Local Rule 7-3 does not apply to this 

motion.1   Nevertheless, in the interests of exploring the informal 

resolution of this motion, counsel for the government discussed the 

substance of this motion with Scotese on December 5, 2016. 

Dated: January 12, 2017 Respectfully submitted, 
 
EILEEN M. DECKER 
United States Attorney 
LAWRENCE S. MIDDLETON 
Assistant United States Attorney 
Chief, Criminal Division 
Assistant United States Attorney 
STEVEN R. WELK 
Assistant United States Attorney 
Chief, Asset Forfeiture Section 
 
      /s/ Frank Kortum  
FRANK D. KORTUM 
Assistant United States Attorney 
Asset Forfeiture Section 
 
Attorneys for Plaintiff 
UNITED STATES OF AMERICA 
 

 

                     
1 Local Rule 7-3 requires counsel contemplating the filing of a 

motion to meet with “opposing counsel,” which by definition excludes 
parties not represented by counsel. 

Case 5:16-cv-01166-DSF-KK   Document 39   Filed 01/12/17   Page 3 of 18   Page ID #:380



 

i 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

TABLE OF CONTENTS 
 
TABLE OF AUTHORITIES ............................................. ii 
 
MEMORANDUM OF POINTS AND AUTHORITIES .............................. 4 
 
I. STATEMENT OF FACTS............................................ 4 
 
II. THIS COURT SHOULD GRANT THE GOVERNMENT’S MOTION FOR SUMMARY 

JUDGMENT...................................................... 8 
 

A. The Summary Judgment Standard ........................... 8 
 

B. The Burden of Proof Standard ............................ 9 
 
C. The Court Should Order the Forfeiture of the Defendant 

Currency ................................................ 9 
 
III. CONCLUSION .................................................. 15 
 
 
 
 

 

Case 5:16-cv-01166-DSF-KK   Document 39   Filed 01/12/17   Page 4 of 18   Page ID #:381



 

ii 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

TABLE OF AUTHORITIES 
 
CASES                                                           PAGES 
 
Celotex Corp. v. Catrett, 

477 U.S. 317 (1986)............................................8 
 
United States v. Budovsky, 

2015 WL 5602853 (S.D.N.Y Sept. 23, 2015)..................10, 12 
 
Matsushita Electric Industries Co. v. Zenith Radio Corp., 

475 U.S. 574 (1986)............................................9 
 
Nissan Fire and Marine Insurance Company, Ltd. v. Fritz Cos., 

210 F.3d 1099 (9th Cir. 2000)..................................8 
 
S.E.C. v. Shavers, 

No. 4:13-CV-416, 2014 WL 4652121 (E.D. Tex., Sept. 18, 
2014).........................................................12 

 
United States v. 50.44 Bitcoins, 

Civil Action No. ELH-15-3692, 2016 WL 3049166 (D. Md. May 
31, 2016).........................................10, 12, 13, 14 

 
United States v. American Express Co., 

88 F.Supp.3d 143 (S.D. N.Y. 2015).............................13 
 
United States v. Dimitrov, 

546 F.3d 409 (7th Cir. 2008)..................................14 
 
United States v. E-Gold, Ltd., 

550 F.Supp.2d 82 (D.D.C. 2008)............................10, 11 
 
United States v. Faiella, 

39 F. Supp. 3d 544 (S.D.N.Y. 2014)............................12 
 
United States v. Talebnejad, 

460 F.3d 563 (4th Cir. 2006)..................................14 
 
United States v. Wetselaar, 
 2015 WL 10734178 n.3 (D. Nev. Dec. 1, 2015)...................10 
 
STATUTES 
 
18 U.S.C. § 1960...............................................passim 
 
18 U.S.C. § 1960(b)(1)(B)..........................................10 
 
18 U.S.C. § 1960(b)(2)..............................................9 
 
18 U.S.C. § 981(a)(1)(A).........................................2, 8 
 
18 U.S.C. § 981(g)..................................................5 
 
18 U.S.C. § 981(a)(1)(C).....................................2, 8, 14 

Case 5:16-cv-01166-DSF-KK   Document 39   Filed 01/12/17   Page 5 of 18   Page ID #:382



 

iii 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

18 U.S.C. § 983(c)(1)...............................................9 
 
18 U.S.C. § 983(c)(2)...............................................9 
 
21 U.S.C. § 841.....................................................4 
 
21 U.S.C. § 881(a)(6)...............................................5 
 
31 U.S.C. § 312(a)(7)...............................................6 
 
31 U.S.C. § 5313...............................................10, 13 
 
31 U.S.C. § 5330...........................................10, 11, 12 
 
31 U.S.C. § 5330(d)(1).........................................10, 11 
 
31 U.S.C. § 5330(d)(1)(A)..........................................12 
 
31 U.S.C. § 5330(d)(1)(B)..........................................13 
 
31 U.S.C. § 5330(d)(1)(C)..........................................13 
 
RULES 
 
Fed.R.Civ.P. 56(a)..................................................8 
 
Fed.R.Civ.P. 56(c)(1)(A)............................................8 
 
Local Rule 7-3......................................................2 
 
REGULATIONS 
 
31 C.F.R. § 1010.100(ff)(5)(i).....................................12 
 
31 C.F.R. 1010.311.................................................13 
 
OTHER AUTHORITIES 
Application of FinCEN’s Regulations to Persons Administering, 

Exchanging or Using Virtual Currencies (available at 
https://www.fincen.gov/sites/default/files/shared/FIN-2013-
G001.pdf).....................................................10 

 
Bitcoins:  Hacker Cash or the Next Global Currency?, 
 19 Pub. Int. L. Rep. 30 (2013).................................5 
 
Fatal Fragments: The Effect of Money Transmission Regulation on  

Payments Innovation,18 Yale J. L. & Tech. 111 (2016)...........6 
 

Case 5:16-cv-01166-DSF-KK   Document 39   Filed 01/12/17   Page 6 of 18   Page ID #:383

https://www.fincen.gov/sites/default/files/shared/FIN-2013-G001.pdf
https://www.fincen.gov/sites/default/files/shared/FIN-2013-G001.pdf


 

 
  

4 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

MEMORANDUM OF POINTS AND AUTHORITIES 

I. STATEMENT OF FACTS 

This civil forfeiture action arises out of the seizure of 

$15,000 in currency by the United States Postal Inspection Service.  

For the purpose of this motion, the government sets forth in a 

footnote the facts relating to the seizure of the currency,2 so that 

                     
2 On January 13, 2016, a USPIS Postal Inspector was monitoring 

parcels being processed through the Redlands Sorting Facility. The 
Postal Inspector selected one of the parcels for further examination. 
The label on the selected parcel indicated that the sender (Woodie 
Ochle) had mailed the parcel from Atlanta, Georgia and addressed it 
to David Scotese at an address in Murrieta, California.  The address 
information on the parcel’s mailing label had been filled in by hand 
and the mailing charges had been paid in cash. Further investigation 
revealed that neither Ochle nor Scotese was associated with either of 
the addresses appearing on the parcel’s mailing label.  A trained 
narcotics detection canine, “Chewy,” alerted to the parcel, 
indicating that the parcel contained a controlled substance or had 
recently been in contact with a controlled substance.  Verified 
Complaint ¶ 8. Based on this evidence, a United States Magistrate 
Judge in this District issued a warrant on January 20, 2016, to 
search the parcel. The parcel, when opened, was found to contain 
three Priority Express Mail flat-rate envelopes.  The envelopes were 
“nested” (i.e., the first envelope contained the second envelope, 
which in turn contained the third envelope).  Within the inner-most 
envelope the Postal Inspector found three bundles of U.S. Currency, 
each of which had been wrapped with rubber bands.  Neither the parcel 
nor the envelopes contained a letter, note, or other written 
documentation.  The currency, when counted, totaled $15,000.00, 
consisting mainly of $20 bills (the defendant currency).  Verified 
Complaint ¶ 9. 

It was subsequently learned that when Ochle mailed the parcel 
containing the defendant currency, he was a subject of a drug 
trafficking investigation.  The investigation led to Ochle’s arrest 
in April of 2016 on drug-related charges in Florida.  The State of 
Florida subsequently charged Ochle with trafficking in controlled 
substances, including methamphetamine.  The criminal charges against 
Ochle remain pending.  Verified Complaint ¶ 10. 

Based on the above evidence, the government filed a civil 
forfeiture complaint against the defendant currency on June 3, 2016.  
The complaint alleges that the defendant currency represents or is 
traceable to proceeds of illegal narcotics trafficking, or was 
intended to be used in one or more exchanges for a controlled 
substance or listed chemical, in violation of 21 U.S.C. § 841 et seq. 

                                    Footnote Cont’d on Next Page 
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the Court may focus its attention on later-discovered evidence that 

supports summary judgment here.  Specifically, claimant Scotese  

asserted in a discovery response that his interest in the defendant 

currency arose when he sent 32 bitcoins (a form of virtual currency) 

to Woodie Ochle in exchange for the defendant currency.3  Kortum 

Decl. ¶ 2 & Exh. “A” at p. 4:20-22 (response to Special Interrogatory 

No. 3).   

Because at the time of the transaction described above Ochle was 

the subject of a drug trafficking investigation that led to his 

arrest in April of 2016 (Verified Complaint ¶ 10), and because 

bitcoin transactions are often associated with similar criminal 

activity,4 the government served further discovery on Scotese to 

                     
and the defendant currency is therefore subject to forfeiture 
pursuant to 21 U.S.C. § 881(a)(6).  Verified Complaint ¶ 11.  Scotese 
served a claim that this Court (at the request of the government) 
deemed filed on July 11, 2016.  Dkt. 15.   

The government does not base this summary judgment motion on the 
allegation that the defendant currency is proceeds of a transaction 
in a controlled substance.  Ochle, the person who sent the defendant 
currency to Scotese, is still a defendant in the related criminal 
case referenced in the complaint.  Depending on how much progress is 
made in that case, it may be necessary to seek a stay of discovery to 
prevent Scotese from interfering with the criminal case by conducting 
discovery on issues such as whether Ochle was a drug dealer.  See 18 
U.S.C. § 981(g)(requiring stay of civil forfeiture case if discovery 
would prejudice a pending criminal case). 

3 Scotese himself has served (and the government has responded 
to) 19 interrogatories and nine requests for admissions. Kortum Decl. 
¶¶ 6-7 & Exhs. “E” & “F”.  Several of Scotese’s discovery requests 
were offensive in nature and/or sought irrelevant information.  For 
example, Scotese’s first interrogatory asked whether the government 
“pay[s] the salaries of judges Dale S. Fischer and Kenly Kiya Kato.”  
Kortum Decl. ¶ 6 & Exh. “E” at p.2:27-28. 

4  Virtual currencies such as bitcoin “attract[] criminals who 
value few things more than being allowed to operate in the shadows.”  
Conor Desmond, Bitcoins:  Hacker Cash or the Next Global Currency?, 
19 Pub. Int. L. Rep. 30, 34 (2013)(quoting letter from Senators 
Carper and Coburn); see also Benjamin Lo, Fatal Fragments:  The 
                                        Footnote Cont’d on Next Page 
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determine if, in transmitting the bitcoin to Ochle, he was operating 

an unlicensed money transmitting business, or whether he had instead 

registered his business (as required by law) with the Financial 

Crimes Enforcement Network (“FinCEN”) of the United States Treasury 

Department.5  In Scotese’s verified response to the government’s 

request for documents reflecting his registration of his bitcoin 

exchange business with FinCEN, he affirmatively stated that “if I 

remember correctly, I have not made any such registration” (id. ¶ 5 & 

Exh. “D” at p. 7:20-22), and he failed to provide any documents 

reflecting that he had done so.6   

Scotese also made statements in discovery demonstrating that he 

considered his bitcoin exchanges to be a business activity.  

Specifically,  

- Scotese’s discovery responses confirm statements appearing 

on one of his websites about how to make money from 

bitcoins.  Kortum Decl. ¶¶ 3-4 & Exhs. “B” (Requests for 

Admissions) & “C” (Response to Requests for Admissions).  

For example, Scotese confirmed his website statement that 

“[d]ealing bitcoin supports my life and family.”7   

                     
Effect of Money Transmission Regulation on Payments Innovation, 18 
Yale J. L. & Tech. 111, 124 (2016)(noting the potential of bitcoin 
transactions to be “associated with criminal activity.”). 
   

5   See 31 U.S.C. § 312(a)(7) FinCEN “a bureau of the Department 
of the Treasury.” 

   
6  Scotese verified the response under penalty of perjury.  Exh. 

“D” at p. 8. 
7  This statement appears on Exhibit “A” to the Requests for 

Admissions (which are in turn attached hereto as Exhibit “B”).  
Scotese acknowledged that he made the statements and that they were 
accurate.  Exh. “C” at p. 1-2 (response to RFA Nos. 1-2). 
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- Another website referenced in Scotese’s discovery responses  

contains his schedule of bitcoin exchange rates and      

states that Scotese has made over 3,000 confirmed trades 

with “1,499 different partners.”  Kortum Decl. ¶ 8 & Exh. 

“G”.8   Comments from “users with noticeable trade volume” 

(Exh. “G” at p. 3) regarding the quality of the Scotese’s 

bitcoin exchange service also appear in the feedback section 

of this website (id. ¶ 9 & Exh. “H”), suggesting that these 

exchanges are properly characterized as business activities. 

- Scotese sent a letter to a Postal Service employee in 

connection with the seizure of the defendant currency.  In 

the letter Scotese stated that “I sell a lot of bitcoin in 

return for cash . . .” and suggested that doing business 

unofficially with the employee “might prove valuable to me 

in the future.”  Id. ¶ 10 Exh. “I”.   

Based on the evidence above, the government filed a motion on 

October 13, 2016, for leave to amend its complaint to allege that the 

defendant currency was subject to forfeiture on the additional ground 

that that it was the proceeds of Scotese’s operation of an unlicensed 

money transmitting business.  Dkt. 21.  On November 29, 2016, this 

Court granted the motion for leave to amend.   Dkt. 36.  On November 

30, 2016, the government filed its amended complaint.  Dkt. 37.  The 

amended complaint alleges that the defendant currency constitutes 

proceeds of, or was otherwise involved in, one or more transactions 

conducted in violation of 18 U.S.C. § 1960, and is therefore 

                     
8  Scotese cited the website in his response to the government’s 

request for production of documents.  Exh. “D” at p. 5:25 (citing  
https://localbitcoins.com/accounts/profile/dscotese/).   
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forfeitable pursuant to 18 U.S.C. § 981(a)(1)(A) and (C).  Id. ¶ 13. 

II. THIS COURT SHOULD GRANT THE GOVERNMENT’S MOTION FOR SUMMARY 
JUDGMENT 

A. The Summary Judgment Standard 
 

Federal Rule of Civil Procedure 56(a) authorizes the granting of 

summary judgment “if the movant shows that there is no genuine 

dispute as to any material fact and the movant is entitled to 

judgment as a matter of law.”  The movant bears the initial burden of 

establishing “the basis for its motion, and identifying those 

portions of ‘the pleadings, depositions, answers to interrogatories 

and admissions on file, together with the affidavits, if any,’ which 

it believes demonstrate the absence of a genuine issue of material 

fact.”  Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986) (quoting 

former Fed. R. Civ. P. 56(c)). 

To meet its burden of production, the moving party must either 

produce evidence negating an essential element of the nonmoving 

party’s claim or defense or show that the nonmoving party does not 

have enough evidence of an essential element to carry its ultimate 

burden of persuasion at trial.  Nissan Fire and Marine Insurance 

Company, Ltd. v. Fritz Cos., 210 F.3d 1099, 1102 (9th Cir. 2000).  

Documents produced in discovery and admissions made during discovery 

will support a summary judgment motion.  Fed.R.Civ.P. 56(c)(1)(A) 

(“materials in the record” that will support summary judgment include 

“documents” and “admissions”).9 

                     
9 Summary judgment is appropriate at this time because even 

though this litigation is at a relatively early stage, Scotese has 
already conducted extensive discovery.  Specifically, the government 
has already responded to 19 interrogatories and 10 requests for 
admission.  Kortum Decl. ¶¶ 6-7 & Exhs. “E” & “F”.  The objectionable 

                                    Footnote Cont’d on Next Page                                                                                              
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Once the moving party meets its initial burden of showing there 

is no genuine issue of material fact, the opposing party has the 

burden of producing competent evidence and cannot rely on mere 

allegations or denials in the pleadings.  Matsushita Electric 

Industries Co. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986).   

There is no genuine issue for trial where the record taken as a whole 

could not lead a rational trier of fact to find for the nonmoving 

party. 

B. The Burden of Proof 

In a suit or action brought under “any civil forfeiture statute” 

for the civil forfeiture of any property, “the burden of proof is on 

the Government to establish, by a preponderance of the evidence that 

the property is subject to forfeiture . . . .”  18 U.S.C. § 

983(c)(1).  To satisfy its burden, the government may use evidence 

“gathered after the filing of the complaint for forfeiture to 

establish, by a preponderance of the evidence that property is 

subject to forfeiture . . . .”  18 U.S.C. § 983(c)(2). 

C. The Court Should Order the Forfeiture of the Defendant 
Currency 
 

Federal law prohibits the operation of an unlicensed money 

transmitting business.  18 U.S.C. § 1960.  “Money transmitting” is 

statutorily defined as “transferring funds on behalf of the public by 

any and all means. . .”  18 U.S.C. § 1960(b)(2) (emphasis added).   

An “unlicensed money transmitting business” is statutorily defined as 

                     
and offensive nature of much of Scotese’s discovery (as discussed in   
Note 3, supra), suggests that allowing him to conduct further discovery 
would serve no useful purpose. 
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a money transmitting business that “fails to comply with the money 

transmitting business registration requirements under section 5330 of 

[T]itle 31, United States Code, or regulations prescribed under such 

section.”  18 U.S.C. § 1960(b)(1)(B).  31 U.S.C. § 5330 in turn 

defines a “money transmitting business” as one that 

- provides a “currency exchange” or “engages as a business in 

the transmission of funds”; 

- “is required to file reports under 31 U.S.C. § 5313”;10 and  

- “is not a depository institution (as defined in section 

5313(g).”   

31 U.S.C. § 5330(d)(1).  In this regard, an “exchanger” is “a person 

engaged as a business in the exchange of virtual currency for real 

currency, funds, or other virtual currency."  FinCEN Guidance No. 

FIN-2013-G001 (March 18, 2013) at p. 2 (“Virtual Currency Guidance”) 

(copy attached as Exh. “J”).11   

Treasury Department regulations issued pursuant to Section 5330 

require money transmitting businesses to register with FinCEN.  

United States v. E-Gold, Ltd., 550 F.Supp.2d 82, 96 (D.D.C. 2008); 

accord United States v. Budovsky, No. 13cr368 (DCL), 2015 WL 5602853 

at *7 (S.D.N.Y Sept. 23, 2015).12  Congress enacted Section 5330’s 

                     
10  The regulation implementing Section 5313 provides that 

transactions exceeding $10,000 must be “report[ed] to the government 
. . . .”  United States v. Wetselaar, No. 2:11-cr-00347-KJD-CWH, 2015 
WL 10734178 at *2 n.3 (D. Nev. Dec. 1, 2015)(citing 31 C.F.R. 
1010.311).  

11  FinCEN’s Virtual Currency Guidance is officially entitled 
“Application of FinCEN’s Regulations to Persons Administering, 
Exchanging or Using Virtual Currencies” and is available at 
https://www.fincen.gov/sites/default/files/shared/FIN-2013-G001.pdf.    
The Guidance is cited in United States v. 50.44 Bitcoins, Civil 
Action No. ELH-15-3692, 2016 WL 3049166 at *1 (D. Md. May 31, 2016). 

12  The regulations cited in Budovsky are renumbered versions of 
the regulations cited in E-Gold. 
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registration requirement to assist law enforcement agencies in their 

efforts to “prevent . . . money transmitting businesses from engaging 

in illegal activities.”  E-Gold, supra, 550 F.Supp.2d at 96 (quoting 

legislative history).13 

Scotese’s conduct falls well within the statutory definitions of  

“money transmitting” set forth in both 18 U.S.C. § 1960 and 31 U.S.C. 

§ 5330.  First, his conduct falls within the definition set forth in 

Section 1960 because Scotese caused Ochle to transmit currency to him 

in exchange for Scotese’s transmission of bitcoin to Ochle.  Such 

conduct constitutes “transferring funds” within the meaning of 

Section 1960(b)(2).   

Second, Scotese’s conduct falls within the definition of “money 

transmitting” set forth in 31 U.S.C. § 5330.  Specifically, 

- Scotese provided a “currency exchange” service within the 

meaning of Section 5330(d)(1).  For example, as discussed 

above, he posted bitcoin exchange rates on one of his 

websites.  Kortum Decl. ¶ 8 & Exh. “G” at p. 2-3.  He also 

stated that “I sell a lot of bitcoin in return for cash . . 

                     
13  The legislative history for Section 5330 specifically states: 

It is the purpose of this section to establish a registration 
requirement for businesses engaged in providing check cashing, 
currency exchange, or money transmitting or remittance services, 
or issuing or redeeming money orders, travelers' checks, and 
other similar instruments to assist the Secretary of the 
Treasury, the Attorney General, and other supervisory and law 
enforcement agencies to effectively enforce the criminal, tax, 
and regulatory laws and prevent such money transmitting 
businesses from engaging in illegal activities. 

E-Gold, supra, 550 F.Supp.2d at 96 (emphasis omitted)(quoting 140 
Cong. Rec. 6642, 6666 (1994)).  
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. .  Id. ¶ 10 & Exh. “I”.14  Scotese also “engaged as a 

business in the transmission of funds” within the meaning of 

Section 5330(d)(1)(A).  Under Section 5330’s implementing 

regulations the element of “transmission” is satisfied by a 

transfer to “another location or person by any means.”  31 

C.F.R. § 1010.100(ff)(5)(i) (emphasis added).15  FinCEN’s 

Virtual Currency Guidance makes clear that when an exchanger 

or administrator of virtual currency accepts real currency 

from an individual and in exchange sends “value that 

substitutes for currency” (i.e., bitcoin) to the electronic 

account of that individual, “transmission [has occurred] to 

another location.”  Virtual Currency Guidance at 4.16   

                     
14   The courts recognize that bitcoin is a form of currency.  See, 
e.g., 50.44 Bitcoins, supra, 2016 WL 3049166 at *2 (bitcoin is 
“virtual currency”).     

“Bitcoin is an electronic form of currency unbacked by any real 
asset and without specie, such as coin or precious metal.”  Sec. 
& Exch. Comm'n v. Shavers, No. 4:13-CV-416, 2013 WL 4028182, at 
*1 (E.D. Tex. Aug. 6, 2013). “Bitcoin can be easily purchased in 
exchange for ordinary currency, acts as a denominator of value, 
and is used to conduct financial transactions.”  United States 
v. Faiella, 39 F. Supp. 3d 544, 545 (S.D.N.Y. 2014).  

50.44 Bitcoins, supra, 2016 WL 3049166 at *2 n.1.  
 

15 31 C.F.R. § 1010.100 is a regulation promulgated pursuant to 
31 U.S.C. § 5330.  Budovski, supra, 2015 WL 5602853 at *5.     

16   The quoted section of the Virtual Currency Guidance appears 
under a subsection entitled “Centralized Virtual Currencies.”  The 
principle that “another location” may be an individual’s account (for 
the purposes of defining money transmission”) applies equally to 
decentralized currencies such as bitcoin, which are also held in 
accounts.   As the court explained in S.E.C. v. Shavers, No. 4:13-CV-
416, 2014 WL 4652121 (E.D. Tex., Sept. 18, 2014):  

Bitcoins are held at, and sent to and from, bitcoin ‘addresses.’ 
A bitcoin ‘wallet’ is a software file that holds bitcoin 
addresses.  Along with each bitcoin address, a bitcoin wallet 
stores the ‘private key’ for the address, essentially a password 
used by the holder to access the bitcoins held at the address, 
as well as the transaction history associated with the address. 
                                   Footnote Cont’d on Next Page  
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Furthermore, “[a]n administrator or exchanger [of virtual 

currency] that . . . transmits . . . or . . . buys and sells 

convertible virtual currency for any reason is a money 

transmitter under FinCEN’s regulations . . . .”   Id. at p. 

3 (emphasis added).   

- Scotese was “required to file reports under Section 5313” 

within the meaning of Section 5330(d)(1)(B) because the 

transaction at issue here involved more than $10,000.  

Specifically, Scotese admitted that he received $15,000 from 

Ochle, and in exchange sent bitcoin of comparable value to 

Ochle.  Exh. “A” at p. 5.  Scotese’s transmission of bitcoin 

to Ochle thus constituted a “money transmission” to another 

location that Scotese was required to report pursuant to 31 

U.S.C. § 5313 (which requires the reporting of transactions 

in excess of $10,000 pursuant to the implementing 

regulations cited above).  See 31 U.S.C. § 5330(d)(1)(B); 31 

C.F.R. 1010.311. 

- Scotese is not a “depository institution” within the meaning 

of 31 U.S.C. § 5330(d)(1)(C).   

Because all three elements of Section 5330(d)(1) are satisfied 

here, Scotese was required under 18 U.S.C. § 1960 to register with 

                     
Whoever has the private key for a bitcoin address controls the 
bitcoins held at that address. 

Id. at *1; accord 50.44 Bitcoins, supra, 2016 WL 3049166 at *2 n.4; 
see generally United States v. American Express Co., 88 F.Supp.3d 
143, 190 (S.D. N.Y. 2015)(electronic wallets are a form of account), 
rev’d on other grounds, 838 F.3d 179 (2d Cir. 2016). 
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FinCEN.17  His failure to do so subjects the defendant currency to 

forfeiture as proceeds of a transaction in violation of 18 U.S.C. § 

1960.18   18 U.S.C. § 981(a)(1)(C); 50.44 Bitcoins, supra, 2016 WL 

3049166 at *2.  This Court should therefore grant the government’s 

motion for summary judgment. 

/// 

 

/// 

 

/// 

 

 

 

 

 

 

                     
17  When given the opportunity to do so, Scotese failed to 

produce documents that would establish that he registered as a 
bitcoin exchanger with FinCEN (or any other government agency).  
Kortum Decl. ¶ 5 & Exh. “D”.  Most significantly, his affirmative 
statement that he has no recollection of registering his bitcoin 
exchange with any government agency (Exh. “D” at p. 7:20-22) 
constitutes an admission that he violated 18 U.S.C. § 1960.  (The 
government respectfully suggests that had Scotese in fact registered 
as a bitcoin exchanger with FinCEN he could have produced documentary 
proof of that event, either in the form of registration documents 
that he submitted to FinCEN, or in the form of proof or 
acknowledgement of registration that he would have received from 
FinCEN.) 

 
18 18 U.S.C. § 1960 is a “general intent crime for which a 

defendant is liable if he knowingly operates a money transmitting 
business.”  United States v. Dimitrov, 546 F.3d 409, 413 (7th Cir. 
2008).  The government therefore need not prove that Scotese “knew 
about the federal registration requirements . . . .”  See id.; accord 
United States v. Talebnejad, 460 F.3d 563, 568 (4th Cir. 2006). 
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III. CONCLUSION 

For the foregoing reasons, this Court should grant the 

government’s motion for summary judgment. 

 

Dated: January 12, 2017 Respectfully submitted, 
 
EILEEN M. DECKER 
United States Attorney 
LAWRENCE S. MIDDLETON 
Assistant United States Attorney 
Chief, Criminal Division  
STEVEN R. WELK 
Assistant United States Attorney 
Chief, Asset Forfeiture Section 
 
    /s/ Frank Kortum ______ 
FRANK D. KORTUM 
Assistant United States Attorney 
 
Attorneys for Plaintiff 
UNITED STATES OF AMERICA 
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DECLARATION OF FRANK KORTUM 

I, Frank D. Kortum hereby declare and state as follows: 

1. I am an Assistant United States Attorney to the civil 

forfeiture case entitled U.S. v. $15,000.00 in U.S. Currency, EDCV 

16-01166-DSF(KKx).  I have personal knowledge of the facts set forth 

in this Declaration and if necessary could competently testify 

thereto under oath.  

2. Attached hereto as Exhibit “A” is a copy of claimant 

Scotese’s responses to the government’s First Set of Special 

Interrogatories. 

3. Attached hereto as Exhibit “B” is a copy of a set of 

Requests for Admission served on claimant Scotese. 

4. Attached hereto as Exhibit “C” is a copy of claimant 

Scotese’s responses to the government’s Requests for Admissions.  

5. Attached hereto as Exhibit “D” is a copy of claimant 

Scotese’s response to the government’s document production request. 

6. Attached hereto as Exhibit “E” is a copy of the 

government’s response to interrogatories served by claimant Scotese. 

7.   Attached hereto as Exhibit “F” is a copy of the 

government’s response to requests for admissions served by claimant 

Scotese. 

8. Attached hereto as Exhibit “G” is a copy of an online 

profile of claimant David Scotese (“Scotese”), found at 

https://localbitcoins.com/accounts/profile/dscotese/.  The profile is 

referenced at page 5:25 in Scotese’s verified response to the 

government’s request for production of documents (a copy of which is 

attached hereto as Exhibit “D”).   

9. Attached hereto as Exhibit “H” is a copy of the feedback 

Case 5:16-cv-01166-DSF-KK   Document 39-1   Filed 01/12/17   Page 1 of 2   Page ID #:396

https://localbitcoins.com/accounts/profile/dscotese/


17 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

section of the website referenced in the preceding paragraph. 

10. Attached hereto as Exhibit “I” is a letter received from

Scotese in 2016. 

I declare under penalty of perjury, under the laws of the United 

States of America, that to the best of my knowledge, the foregoing is 

true and correct.   

Executed on this __ day of January, 2017 at Los Angeles, 

California. 

__/s/ Frank Kortum_________ 
Frank D. Kortum 

 12

Case 5:16-cv-01166-DSF-KK   Document 39-1   Filed 01/12/17   Page 2 of 2   Page ID #:397



Case 5:16-cv-01166-DSF-KK   Document 39-2   Filed 01/12/17   Page 1 of 14   Page ID #:398



Case 5:16-cv-01166-DSF-KK   Document 39-2   Filed 01/12/17   Page 2 of 14   Page ID #:399



Case 5:16-cv-01166-DSF-KK   Document 39-2   Filed 01/12/17   Page 3 of 14   Page ID #:400



Case 5:16-cv-01166-DSF-KK   Document 39-2   Filed 01/12/17   Page 4 of 14   Page ID #:401



Case 5:16-cv-01166-DSF-KK   Document 39-2   Filed 01/12/17   Page 5 of 14   Page ID #:402



Case 5:16-cv-01166-DSF-KK   Document 39-2   Filed 01/12/17   Page 6 of 14   Page ID #:403



Case 5:16-cv-01166-DSF-KK   Document 39-2   Filed 01/12/17   Page 7 of 14   Page ID #:404



Case 5:16-cv-01166-DSF-KK   Document 39-2   Filed 01/12/17   Page 8 of 14   Page ID #:405



Case 5:16-cv-01166-DSF-KK   Document 39-2   Filed 01/12/17   Page 9 of 14   Page ID #:406



Case 5:16-cv-01166-DSF-KK   Document 39-2   Filed 01/12/17   Page 10 of 14   Page ID #:407



Case 5:16-cv-01166-DSF-KK   Document 39-2   Filed 01/12/17   Page 11 of 14   Page ID #:408



Case 5:16-cv-01166-DSF-KK   Document 39-2   Filed 01/12/17   Page 12 of 14   Page ID #:409



Case 5:16-cv-01166-DSF-KK   Document 39-2   Filed 01/12/17   Page 13 of 14   Page ID #:410



Case 5:16-cv-01166-DSF-KK   Document 39-2   Filed 01/12/17   Page 14 of 14   Page ID #:411



Case 5:16-cv-01166-DSF-KK   Document 39-3   Filed 01/12/17   Page 1 of 8   Page ID #:412



Case 5:16-cv-01166-DSF-KK   Document 39-3   Filed 01/12/17   Page 2 of 8   Page ID #:413



Case 5:16-cv-01166-DSF-KK   Document 39-3   Filed 01/12/17   Page 3 of 8   Page ID #:414



Case 5:16-cv-01166-DSF-KK   Document 39-3   Filed 01/12/17   Page 4 of 8   Page ID #:415



Case 5:16-cv-01166-DSF-KK   Document 39-3   Filed 01/12/17   Page 5 of 8   Page ID #:416



Case 5:16-cv-01166-DSF-KK   Document 39-3   Filed 01/12/17   Page 6 of 8   Page ID #:417



Case 5:16-cv-01166-DSF-KK   Document 39-3   Filed 01/12/17   Page 7 of 8   Page ID #:418



Case 5:16-cv-01166-DSF-KK   Document 39-3   Filed 01/12/17   Page 8 of 8   Page ID #:419



Case 5:16-cv-01166-DSF-KK   Document 39-4   Filed 01/12/17   Page 1 of 4   Page ID #:420



Case 5:16-cv-01166-DSF-KK   Document 39-4   Filed 01/12/17   Page 2 of 4   Page ID #:421



Case 5:16-cv-01166-DSF-KK   Document 39-4   Filed 01/12/17   Page 3 of 4   Page ID #:422



Case 5:16-cv-01166-DSF-KK   Document 39-4   Filed 01/12/17   Page 4 of 4   Page ID #:423



Case 5:16-cv-01166-DSF-KK   Document 39-5   Filed 01/12/17   Page 1 of 9   Page ID #:424



Case 5:16-cv-01166-DSF-KK   Document 39-5   Filed 01/12/17   Page 2 of 9   Page ID #:425



Case 5:16-cv-01166-DSF-KK   Document 39-5   Filed 01/12/17   Page 3 of 9   Page ID #:426



Case 5:16-cv-01166-DSF-KK   Document 39-5   Filed 01/12/17   Page 4 of 9   Page ID #:427



Case 5:16-cv-01166-DSF-KK   Document 39-5   Filed 01/12/17   Page 5 of 9   Page ID #:428



Case 5:16-cv-01166-DSF-KK   Document 39-5   Filed 01/12/17   Page 6 of 9   Page ID #:429



Case 5:16-cv-01166-DSF-KK   Document 39-5   Filed 01/12/17   Page 7 of 9   Page ID #:430



Case 5:16-cv-01166-DSF-KK   Document 39-5   Filed 01/12/17   Page 8 of 9   Page ID #:431



Case 5:16-cv-01166-DSF-KK   Document 39-5   Filed 01/12/17   Page 9 of 9   Page ID #:432



Case 5:16-cv-01166-DSF-KK   Document 39-6   Filed 01/12/17   Page 1 of 18   Page ID #:433



Case 5:16-cv-01166-DSF-KK   Document 39-6   Filed 01/12/17   Page 2 of 18   Page ID #:434



Case 5:16-cv-01166-DSF-KK   Document 39-6   Filed 01/12/17   Page 3 of 18   Page ID #:435



Case 5:16-cv-01166-DSF-KK   Document 39-6   Filed 01/12/17   Page 4 of 18   Page ID #:436



Case 5:16-cv-01166-DSF-KK   Document 39-6   Filed 01/12/17   Page 5 of 18   Page ID #:437



Case 5:16-cv-01166-DSF-KK   Document 39-6   Filed 01/12/17   Page 6 of 18   Page ID #:438



Case 5:16-cv-01166-DSF-KK   Document 39-6   Filed 01/12/17   Page 7 of 18   Page ID #:439



Case 5:16-cv-01166-DSF-KK   Document 39-6   Filed 01/12/17   Page 8 of 18   Page ID #:440



Case 5:16-cv-01166-DSF-KK   Document 39-6   Filed 01/12/17   Page 9 of 18   Page ID #:441



Case 5:16-cv-01166-DSF-KK   Document 39-6   Filed 01/12/17   Page 10 of 18   Page ID #:442



Case 5:16-cv-01166-DSF-KK   Document 39-6   Filed 01/12/17   Page 11 of 18   Page ID #:443



Case 5:16-cv-01166-DSF-KK   Document 39-6   Filed 01/12/17   Page 12 of 18   Page ID #:444



Case 5:16-cv-01166-DSF-KK   Document 39-6   Filed 01/12/17   Page 13 of 18   Page ID #:445



Case 5:16-cv-01166-DSF-KK   Document 39-6   Filed 01/12/17   Page 14 of 18   Page ID #:446



Case 5:16-cv-01166-DSF-KK   Document 39-6   Filed 01/12/17   Page 15 of 18   Page ID #:447



Case 5:16-cv-01166-DSF-KK   Document 39-6   Filed 01/12/17   Page 16 of 18   Page ID #:448



Case 5:16-cv-01166-DSF-KK   Document 39-6   Filed 01/12/17   Page 17 of 18   Page ID #:449



Case 5:16-cv-01166-DSF-KK   Document 39-6   Filed 01/12/17   Page 18 of 18   Page ID #:450



Case 5:16-cv-01166-DSF-KK   Document 39-7   Filed 01/12/17   Page 1 of 14   Page ID #:451



Case 5:16-cv-01166-DSF-KK   Document 39-7   Filed 01/12/17   Page 2 of 14   Page ID #:452



Case 5:16-cv-01166-DSF-KK   Document 39-7   Filed 01/12/17   Page 3 of 14   Page ID #:453



Case 5:16-cv-01166-DSF-KK   Document 39-7   Filed 01/12/17   Page 4 of 14   Page ID #:454



Case 5:16-cv-01166-DSF-KK   Document 39-7   Filed 01/12/17   Page 5 of 14   Page ID #:455



Case 5:16-cv-01166-DSF-KK   Document 39-7   Filed 01/12/17   Page 6 of 14   Page ID #:456



Case 5:16-cv-01166-DSF-KK   Document 39-7   Filed 01/12/17   Page 7 of 14   Page ID #:457



Case 5:16-cv-01166-DSF-KK   Document 39-7   Filed 01/12/17   Page 8 of 14   Page ID #:458



Case 5:16-cv-01166-DSF-KK   Document 39-7   Filed 01/12/17   Page 9 of 14   Page ID #:459



Case 5:16-cv-01166-DSF-KK   Document 39-7   Filed 01/12/17   Page 10 of 14   Page ID #:460



Case 5:16-cv-01166-DSF-KK   Document 39-7   Filed 01/12/17   Page 11 of 14   Page ID #:461



Case 5:16-cv-01166-DSF-KK   Document 39-7   Filed 01/12/17   Page 12 of 14   Page ID #:462



Case 5:16-cv-01166-DSF-KK   Document 39-7   Filed 01/12/17   Page 13 of 14   Page ID #:463



Case 5:16-cv-01166-DSF-KK   Document 39-7   Filed 01/12/17   Page 14 of 14   Page ID #:464



Case 5:16-cv-01166-DSF-KK   Document 39-8   Filed 01/12/17   Page 1 of 5   Page ID #:465



Case 5:16-cv-01166-DSF-KK   Document 39-8   Filed 01/12/17   Page 2 of 5   Page ID #:466



Case 5:16-cv-01166-DSF-KK   Document 39-8   Filed 01/12/17   Page 3 of 5   Page ID #:467



Case 5:16-cv-01166-DSF-KK   Document 39-8   Filed 01/12/17   Page 4 of 5   Page ID #:468



Case 5:16-cv-01166-DSF-KK   Document 39-8   Filed 01/12/17   Page 5 of 5   Page ID #:469



Case 5:16-cv-01166-DSF-KK   Document 39-9   Filed 01/12/17   Page 1 of 4   Page ID #:470



Case 5:16-cv-01166-DSF-KK   Document 39-9   Filed 01/12/17   Page 2 of 4   Page ID #:471



Case 5:16-cv-01166-DSF-KK   Document 39-9   Filed 01/12/17   Page 3 of 4   Page ID #:472



Case 5:16-cv-01166-DSF-KK   Document 39-9   Filed 01/12/17   Page 4 of 4   Page ID #:473



Case 5:16-cv-01166-DSF-KK   Document 39-10   Filed 01/12/17   Page 1 of 3   Page ID #:474



Case 5:16-cv-01166-DSF-KK   Document 39-10   Filed 01/12/17   Page 2 of 3   Page ID #:475



Case 5:16-cv-01166-DSF-KK   Document 39-10   Filed 01/12/17   Page 3 of 3   Page ID #:476



Case 5:16-cv-01166-DSF-KK   Document 39-11   Filed 01/12/17   Page 1 of 7   Page ID #:477



Case 5:16-cv-01166-DSF-KK   Document 39-11   Filed 01/12/17   Page 2 of 7   Page ID #:478



Case 5:16-cv-01166-DSF-KK   Document 39-11   Filed 01/12/17   Page 3 of 7   Page ID #:479



Case 5:16-cv-01166-DSF-KK   Document 39-11   Filed 01/12/17   Page 4 of 7   Page ID #:480



Case 5:16-cv-01166-DSF-KK   Document 39-11   Filed 01/12/17   Page 5 of 7   Page ID #:481



Case 5:16-cv-01166-DSF-KK   Document 39-11   Filed 01/12/17   Page 6 of 7   Page ID #:482



Case 5:16-cv-01166-DSF-KK   Document 39-11   Filed 01/12/17   Page 7 of 7   Page ID #:483



 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

EILEEN M. DECKER 
United States Attorney 
LAWRENCE S. MIDDLETON 
Assistant United States Attorney 
Chief, Criminal Division 
STEVEN R. WELK 
Assistant United States Attorney 
Chief, Asset Forfeiture Section 
FRANK D. KORTUM 
Assistant United States Attorney 
California State Bar No. 110984 
 1400 United States Courthouse 
 312 North Spring Street 
 Los Angeles, California 90012 
 Telephone: (213) 894-5710 
 Facsimile: (213) 894-7177 
 E-mail: Frank.Kortum@usdoj.gov 
 
Attorneys for Plaintiff 
UNITED STATES OF AMERICA 
 

UNITED STATES DISTRICT COURT 
 

FOR THE CENTRAL DISTRICT OF CALIFORNIA 
 

 EASTERN DIVISION  
 

UNITED STATES OF AMERICA, 

Plaintiff, 

v. 

$15,000.00 IN U.S. CURRENCY, 
 

Defendant. 

 No. EDCV 16-01166-DSF(KKx) 
 
[PROPOSED] STATEMENT OF 
UNCONTROVERTED FACTS AND 
CONCLUSIONS OF LAW 
 
DATE: February 13, 2017  
TIME: 1:30 p.m. 
COURTROOM: D, 7th Floor First 

Street Courthouse 
DAVID SCOTESE, 
 

Claimant. 
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Pursuant to Rule 56 of the Federal Rules of Civil Procedure and 

Rule 56-1 of the Local Rules of Practice for the Central District of 

California, the Court issues its Statement of Uncontroverted Facts 

and Conclusions of Law. 

I. 

UNCONTROVERTED FACTS 

1. On January 20, 2016, $15,000 in U.S. Currency was seized by 

the United States Postal Inspection Service pursuant to a search 

warrant issued by a United States Magistrate Judge.  Verified 

Complaint ¶ 9. 

2. Plaintiff United States of America (the “government”) filed 

a civil forfeiture complaint against the defendant currency on June 

3, 2016.  Dkt. 1.  David Scotese served a claim that this Court (at 

the request of the government) deemed filed on July 11, 2016.  Dkt. 

15. 

3. Scotese has asserted that his interest in the defendant 

currency arose when he sent 32 Bitcoins (a form of virtual currency) 

to Woodie Ochle in exchange for the defendant currency.  Kortum Decl. 

¶ 2 & Exh. “A” at p. 4:20-22 (response to Special Interrogatory No. 

3).  At the time of the transaction, Ochle was the subject of a drug 

trafficking investigation that led to his arrest in April of 2016.  

Verified Complaint ¶ 10. 

4. In Scotese’s verified response to the government’s request 

for documents reflecting his registration of his bitcoin exchange 

business with FinCEN, he affirmatively stated that “if I remember 

correctly, I have not made any such registration” (Kortum Decl. ¶ 5 & 

Exh. “D” at p.7:20-22).  Scotese failed to provide any documents 

reflecting that he had registered his bitcoin exchange business with 
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FinCEN.  Scotese verified the response under penalty of perjury.  

Exh. “D” at p. 8 

5. Scotese also made statements in discovery demonstrating 

that he considered his bitcoin exchanges to be a business activity.  

Specifically, Scotese’s discovery responses confirm statements 

appearing on one of his websites about how to make money from 

bitcoins.  Kortum Decl. ¶¶ 3-4 & Exhs. “B” (Requests for Admissions) 

& “C” (Response to Requests for Admissions).  For example, in his 

responses to the government’s Requests for Admission, Scotese 

confirmed his website statement that “[d]ealing bitcoin supports my 

life and family.  Id. Exh. “C” at p. 1-2 (confirming accuracy of 

statements appearing in Exhibit “A” to RFAs). 

6. Another website referenced in Scotese’s discovery responses 

contains his schedule of bitcoin exchange rates and states that 

Scotese has made over 3,000 confirmed trades with “1,499 different 

partners.”  Kortum Decl. ¶ 8 & Exh. “G”.  Scotese cited the website 

in his response to the government’s request for production of 

documents.  Exh. “D” at p. 5:25 (citing  

https://localbitcoins.com/accounts/profile/dscotese/).  Comments from 

“users with noticeable trade volume” regarding the quality of the 

Scotese’s bitcoin exchange service appear in the feedback section of 

this website.  Id. ¶ 9 & Exh. “H”. 

7. Scotese sent a letter to a Postal Service employee in 

connection with the seizure of the defendant currency.  In the letter 

Scotese stated that “I sell a lot of bitcoin in return for cash . . 

.” and suggested that doing business unofficially with the employee 

“might prove valuable to me in the future.”  Id. ¶ 10 Exh. “I”.   

8. The government filed a motion on October 13, 2016, for 
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leave to amend its complaint to allege that the defendant currency 

was subject to forfeiture on the additional ground that that it was 

the proceeds of Scotese’s operation of an unlicensed money 

transmitting business.  Dkt. 21. 

9. On November 29, 2016, this Court granted the motion for 

leave to amend.  Dkt. 36.   

10. On November 30, 2016, the government filed its amended 

complaint.  Dkt. 37. 

11. The amended complaint alleges that the defendant currency 

constitutes proceeds of, or was otherwise involved in, one or more 

transactions conducted in violation of 18 U.S.C. § 1960, and is 

therefore forfeitable pursuant to 18 U.S.C. § 981(a)(1)(A) and (C).  

Id. ¶ 13. 

12. To the extent that any Statements of Uncontroverted Fact  

contained herein can be considered to be or are deemed to be 

conclusions of law, they are incorporated by reference into the 

conclusions of law. 

II. 

CONCLUSIONS OF LAW 

1. This is a civil forfeiture action brought pursuant to 18 

U.S.C. § 981(a)(1)(A) & (C) and 21 U.S.C. § 881(a)(6). 

2. This Court has jurisdiction over this matter pursuant to 28 

U.S.C. §§ 1345 and 1355. 

3. Venue lies in this District pursuant to 28 U.S.C. 

§ 1395(b).  

4. Federal Rule of Civil Procedure 56(a) authorizes the 

granting of summary judgment “if the movant shows that there is no 

genuine dispute as to any material fact and the movant is entitled to 
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judgment as a matter of law.”  The movant bears the initial burden of 

establishing “the basis for its motion, and identifying those 

portions of ‘the pleadings, depositions, answers to interrogatories 

and admissions on file, together with the affidavits, if any,’ which 

it believes demonstrate the absence of a genuine issue of material 

fact.”  Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986) (quoting 

former Fed. R. Civ. P. 56(c)). 

5. To meet its burden of production, the moving party must 

either produce evidence negating an essential element of the 

nonmoving party’s claim or defense or show that the nonmoving party 

does not have enough evidence of an essential element to carry its 

ultimate burden of persuasion at trial.  Nissan Fire and Marine 

Insurance Company, Ltd. v. Fritz Cos., 210 F.3d 1099, 1102 (9th Cir. 

2000).  Documents produced in discovery and admissions made during 

discovery will support a summary judgment motion.  Fed.R.Civ.P. 

56(c)(1)(A) (“materials in the record” that will support summary 

judgment include “documents” and “admissions”). 

6. Once the moving party meets its initial burden of showing 

there is no genuine issue of material fact, the opposing party has 

the burden of producing competent evidence and cannot rely on mere 

allegations or denials in the pleadings.  Matsushita Electric 

Industries Co. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986).   

There is no genuine issue for trial where the record taken as a whole 

could not lead a rational trier of fact to find for the nonmoving 

party. 

7. In a suit or action brought under “any civil forfeiture 

statute” for the civil forfeiture of any property, “the burden of 

proof is on the Government to establish, by a preponderance of the 
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evidence that the property is subject to forfeiture . . . .”  18 

U.S.C. § 983(c)(1).  To satisfy its burden, the government may use 

evidence “gathered after the filing of the complaint for forfeiture 

to establish, by a preponderance of the evidence that property is 

subject to forfeiture . . . .”  18 U.S.C. § 983(c)(2). 

8. Federal law prohibits the operation of an unlicensed money 

transmitting business.  18 U.S.C. § 1960.  “Money transmitting” is 

statutorily defined as “transferring funds on behalf of the public by 

any and all means. . .”  18 U.S.C. § 1960(b)(2) (emphasis added).   

An “unlicensed money transmitting business” is statutorily defined as 

a money transmitting business that “fails to comply with the money 

transmitting business registration requirements under section 5330 of 

[T]itle 31, United States Code, or regulations prescribed under such 

section.”  18 U.S.C. § 1960(b)(1)(B).  31 U.S.C. § 5330 in turn 

defines a “money transmitting business” as one that 

- provides a “currency exchange” or “engages as a business in 

the transmission of funds”; 

- “is required to file reports under 31 U.S.C. § 5313”; and  

- “is not a depository institution (as defined in section 

5313(g).”   

31 U.S.C. § 5330(d)(1).  In this regard, an “exchanger” is “a person 

engaged as a business in the exchange of virtual currency for real 

currency, funds, or other virtual currency."  FinCEN Guidance No. 

FIN-2013-G001 (March 18, 2013) at p. 2 (“Virtual Currency Guidance”). 

9. Treasury Department regulations issued pursuant to Section 

5330 require money transmitting businesses to register with FinCEN.  

United States v. E-Gold, Ltd., 550 F.Supp.2d 82, 96 (D.D.C. 2008); 

accord United States v. Budovsky, No. 13cr368 (DCL), 2015 WL 5602853 
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at *7 (S.D.N.Y Sept. 23, 2015).  Congress enacted Section 5330’s 

registration requirement to assist law enforcement agencies in their 

efforts to “prevent . . . money transmitting businesses from engaging 

in illegal activities.”  E-Gold, supra, 550 F.Supp.2d at 96 (quoting 

legislative history). 

10. Scotese’s conduct falls well within the statutory 

definitions of “money transmitting” set forth in both 18 U.S.C. § 

1960 and 31 U.S.C. § 5330.  First, his conduct falls within the 

definition set forth in Section 1960 because Scotese caused Ochle to 

transmit currency to him in exchange for Scotese’s transmission of 

bitcoin to Ochle.  Such conduct constitutes “transferring funds” 

within the meaning of Section 1960(b)(2).   

11. Scotese’s conduct also falls within the definition of 

“money transmitting” set forth in 31 U.S.C. § 5330.  Specifically, 

- Scotese provided a “currency exchange” service within the 

meaning of Section 5330(d)(1).  For example, as discussed 

above, he posted bitcoin exchange rates on one of his 

websites.  Kortum Decl. ¶ 8 & Exh. “G”.  He also stated that 

“I sell a lot of bitcoin in return for cash . . . .  Id. ¶ 

10 & Exh. “I”.  Scotese also “engaged as a business in the 

transmission of funds” within the meaning of Section 

5330(d)(1)(A).  Under Section 5330’s implementing 

regulations the element of “transmission” is satisfied by a 

transfer to “another location or person by any means.”  31 

C.F.R. § 1010.100(ff)(5)(i) (emphasis added).  FinCEN’s 

Virtual Currency Guidance makes clear that when an exchanger 

or administrator of virtual currency accepts real currency 

from an individual and in exchange sends “value that 
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substitutes for currency” (i.e., bitcoin) to the electronic 

account of that individual, “transmission [has occurred] to 

another location.”  Virtual Currency Guidance at 4.  

Furthermore, “[a]n administrator or exchanger [of virtual 

currency] that . . . transmits . . . or . . . buys and sells 

convertible virtual currency for any reason is a money 

transmitter under FinCEN’s regulations . . . .”   Id. at p. 

3 (emphasis added).   

- Scotese was “required to file reports under Section 5313” 

within the meaning of Section 5330(d)(1)(B) because the 

transaction at issue here involved more than $10,000.  

Specifically, Scotese admitted that he received $15,000 from 

Ochle, and in exchange sent bitcoin of comparable value to 

Ochle.  Exh. “A” at p. 5.  Scotese’s transmission of bitcoin 

to Ochle thus constituted a “money transmission” to another 

location that Scotese was required to report pursuant to 31 

U.S.C. § 5313 (which requires the reporting of transactions 

in excess of $10,000 pursuant to the implementing 

regulations cited above).  See 31 U.S.C. § 5330(d)(1)(B); 31 

C.F.R. 1010.311. 

- Scotese is not a “depository institution” within the meaning 

of 31 U.S.C. § 5330(d)(1)(C).   

12. All three elements of Section 5330(d)(1) are satisfied 

here, Scotese was required under 18 U.S.C. § 1960 to register with 

FinCEN.  His failure to do so subjects the defendant currency to 

forfeiture as proceeds of a transaction in violation of 18 U.S.C. § 

1960.  18 U.S.C. § 981(a)(1)(C); 50.44 Bitcoins, supra, 2016 WL 

3049166 at *2.  18 U.S.C. § 1960 is a “general intent crime for which 
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a defendant is liable if he knowingly operates a money transmitting 

business.”  United States v. Dimitrov, 546 F.3d 409, 413 (7th Cir. 

2008).  The government therefore need not prove that Scotese “knew 

about the federal registration requirements . . . .”  See id.; accord 

United States v. Talebnejad, 460 F.3d 563, 568 (4th Cir. 2006).  This 

Court accordingly grants the government’s motion for summary 

judgment. 

13. To the extent that any conclusions of law contained herein 

can be considered to be or are deemed to be Statements of 

Uncontroverted Fact, they are incorporated by reference into the 

Statements of Uncontroverted Fact.  

IT IS SO ORDERED. 

 
Dated: , 2017 

  

  UNITED STATES DISTRICT JUDGE 
 

Presented by: 
 
EILEEN M. DECKER 
United States Attorney 
LAWRENCE S. MIDDLETON 
Assistant United States Attorney 
Chief, Criminal Division 
STEVEN R. WELK 
Assistant United States Attorney 
Chief, Asset Forfeiture Section 
 
    
 /s/ Frank Kortum   
FRANK D. KORTUM 
Assistant United States Attorney 
Asset Forfeiture Section 
 
Attorneys for Plaintiff 
United States of America 
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PROOF OF SERVICE 

 I am over the age of 18 and not a party to the within action.  

I am employed by the Office of the United States Attorney, Central 

District of California.  My business address is 312 North Spring 

Street, 14th Floor, Los Angeles, California 90012. 

 On January 12, 2017, I served a copy of NOTICE OF RENEWED 

MOTION FOR SUMMARY JUDGMENT; and [proposed] STATEMENT OF 

UNCONTROVERTED FACTS AND CONCLUSIONS OF LAW on each person or 

entity named below by enclosing a copy in an envelope addressed as 

shown below and placing the envelope for collection and mailing on 

the date and at the place shown below following our ordinary office 

practices. 
 
TO: David Scotese 

39520 Murriet  Springs Rd. 219-32 
Murrieta, CA  
 

__X__ I am readily familiar with the practice of this office for 

collection and processing correspondence for mailing.  On the same 

day that correspondence is placed for collection and mailing, it is 

deposited in the ordinary course of business with the United States 

Postal Service in a sealed envelope with postage fully prepaid. 

 I declare under penalty of perjury under the laws of the 

United States of America that the foregoing is true and correct. 

 I declare that I am employed in the office of a member of the 

bar of this court at whose direction the service was made. 

 Executed on: January 12, 2017 at Los Angeles, California. 
 
        /s/ Ann M. Eberhardy  
        ANN M. EBERHARDY 
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